UNITED STATES DISTRICT COURT

DISTRICT OF MAINE
IN RE: LIGHT CIGARETTES ) MDL DOCKET NO. 1-09-MD-2068
MARKETING SALES PRACTICES ) ALL CASES
LITIGATION )

ORDER ON PHILIP MORRIS USA, INC.’S MOTION FOR SUMMARY
JUDGMENT ON PLAINTIFFS’ CLAIMS FOR LACK OF CAUSATION

In this multi-district litigation, Philip Morris USA, Inc. (PM) moves for
summary judgment against six plaintiffs on the ground that because they continued
to purchase light cigarettes after learning the truth about their health risks, as a
matter of law, they cannot show that PM’s misrepresentations caused them to buy
light cigarettes.! The Court concludes that whether these plaintiffs relied on PM’s

misrepresentations is a factual question and denies PM’s motion.

I. STATEMENT OF FACTS

The Plaintiffs assert state consumer fraud and unjust enrichment claims,
alleging that PM misrepresented to consumers that light cigarettes were less
harmful than regular cigarettes. Second Am. Good, Spellman, & Thibodeau Compl.
19 1-2 (Docket # 91) (Good Compl.); Corse Compl., 09-cv-638, Attach. 2 § 16 (Docket
# 1);2 Haubrich Compl., 10-cv-76, Attach. 2 9 3 (Docket # 1); Second Am. Tyrer

Compl. 99 1-3 (Docket # 132) (Tyrer Compl.).3 To support their claims, the

1 PM’s motion is directed against the claims of Plaintiffs Stephanie Good, Lori Spellman, Allain
Thibodeau, Carol Corse, Melanie Haubrich, and Miles Tyrer.

2 The Corse and Haubrich Complaints do not appear as regular docket entries. Instead, they are
docketed under their related case numbers and included in the MDL docket via the transfer order.
MDL Transfer Order (Docket # 1).

3 Ms. Good, Ms. Spellman, and Mr. Thibodeau sue for unjust enrichment and under the Maine
Unfair Trade Practices Act, 5 M.R.S.A. § 205-A et seq. (MUTPA). Good Compl. § 2. Ms. Corse sues
for unjust enrichment in Tennessee. Corse Compl. § 16. Ms. Haubrich sues for unjust enrichment in
Pennsylvania. Haubrich Compl. § 3. Mr. Tyrer sues under California’s Unfair Competition Law,



Plaintiffs testified that they started smoking light cigarettes in reliance on PM’s
alleged misrepresentations. PM’s Statement of Material Facts Attach. 1, Good Dep.
Tr. 71:7-15, Attach. 2, Thibodeau Dep. Tr. 33:7-8, Attach. 3, Spellman Dep. Tr.
87:14-19, Attach. 4, Tryer Dep. Tr. 87:17-24, Attach. 5, Haubrich Dep. Tr. 117:23-
118:6, Attach. 6, Corse Dep. Tr. 24:19-25:2 (Docket # 184).4 The Plaintiffs also
testified that they now know the health risks associated with smoking light
cigarettes. Good Dep. Tr. 96:24-97:2; Thibodeau Dep. Tr. 14:18-15:1; Spellman Dep.
Tr. 19:11-20:24; Tyrer Dep. Tr. 52:22-53:9; Haubrich Dep. Tr. 89:24-90:06; Corse
Dep. Tr. 74:9-11. Despite their actual knowledge of the health risks of light
cigarettes, each Plaintiff admitted that he or she continued to smoke light cigarettes
up to the date of their depositions. Good Dep. Tr. 99:4-13; Spellman Dep. Tr. 21:15-
18; Thibodeau Dep. Tr. 62:22-63:7; Corse Dep. Tr. 10:4-5; Haubrich Dep. Tr. 22:6-14;
Tyrer Dep. Tr. 10:18-23. The Plaintiffs admit that they are currently addicted to

nicotine. Good Dep. Tr. 78:7-8, 146:3-10; Spellman Dep. Tr. 145:2; Thibodeau Dep.

California Business and Professions Code, §§ 17200 et seq. (UCL), False Advertising Law, California
Business and Professions Code, §§ 17500 et seq. (FAL), and Consumers Legal Remedies Act, Cal.
Civil Code, §§ 1750 et seq. (CLRA). Tyrer Compl. q 4.

4 Ms. Good’s testimony does not assert her reliance as clearly as the five other Plaintiffs. On
examination by PM, Ms. Good testified that she thinks that by smoking Marlboro Lights she is at
less of a risk of getting disease, Good Dep. Tr. 71:7-15, and that she thought Marlboro Lights were
“healthier” than full flavor cigarettes when she began smoking. Id. 123:12-17. Later in her
deposition, however, she admitted that before and after becoming involved in this suit, she thought
all cigarettes were “equally unhealthy.” Id. 73:13-74:1. On examination by her own counsel, Ms.
Good stated that PM’s branding of Marlboro Lights as lower in tar and nicotine was a “factor” in her
decision to smoke light cigarettes. Id. 141:17-142:12. Although Ms. Good’s testimony is somewhat
conflicted, it is not directly contradictory and the Court does not distinguish Ms. Good’s testimony
from other Plaintiffs.



Tr. 62:22-63:1; Corse Dep. Tr. 16:20-21, 31:13-19; Haubrich Dep. Tr. 117:21-22;
Tyrer Dep. Tr. 57:20-21.5

On March 29, 2010, PM moved for summary judgment against these six
Plaintiffs. PM’s Mot. for Summ. J. on Pls.” Claims for Lack of Causation (Docket #
183) (PM’s Mot.). On May 3, 2010, the Plaintiffs responded. Pls.’ Resp. to PM’s Mot.
for Summ. J. on Pls.” Claims for Lack of Causation (Docket # 206) (Pls.” Resp.). On
June 17, 2010, PM replied to the Plaintiffs’ response. PM’s Reply in Support of its
Mot. for Summ. J. (Docket # 219) (PM’s Reply). The Court held oral argument on
July 21, 2010.

1I1. DISCUSSION
A. The Parties’ Positions
1. PM

PM makes a three-part argument for why as a matter of law the Plaintiffs’
continued purchases of light cigarettes preclude their claims. First, PM asserts that
because causation is an element of the Plaintiffs’ state causes of action, they must
show they relied on PM’s misrepresentations. PM’s Mot. at 3-6 (summarizing how
causation is an element of each state cause of action at issue). PM separately
argues that Mr. Tyrer does not have standing to be a class representative because

the California UCL and FAL require class representatives to show “actual reliance

5 At oral argument, PM contested whether the Plaintiffs are in fact addicted to cigarettes. 7r. 30:6-
20 (Docket # 231) (1r.). The Plaintiffs testified that they are addicted and at summary judgment,
the Court accepts their statements as true. Iverson v. City of Boston, 452 F.3d 94, 98 (1st Cir. 2006)
(explaining that courts view the facts in the light most favorable to the non-movant on summary
judgment).



on the allegedly deceptive or misleading statements.” Id. at 5 (quoting In re
Tobacco II Cases, 207 P.3d 20, 26 (Cal. 2009)).

Second, PM describes how courts recognize “that a plaintiff cannot establish
the required causal link between the alleged misrepresentation or concealment and
their injuries where they continued to purchase the product even after learning the
‘truth.” Id. at 7-9 (citing cases where courts found that continued use barred
recovery). In a similar light cigarettes action, PM emphasizes how the Second
Circuit found that the continued purchases of light cigarettes “indicated that the
plaintiffs had other reasons to purchase light cigarettes independent of the alleged
deception.” Id. at 9 (citing McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 226 (2d
Cir. 2008)).

Third, PM concludes that these principles preclude the Plaintiffs’ claims
because deposition testimony establishes that all six Plaintiffs “continued to choose
to purchase and smoke light cigarettes after filing their lawsuits and after learning
the ‘truth’ about light cigarettes.” PM’s Mot. at 9-11. Because the Plaintiffs “would
have purchased light cigarettes even if there had been no alleged
misrepresentations or concealment,” PM concludes that each “plaintiff cannot show
that he or she suffered injuries as a result of the alleged misconduct.” Id. at 3.

Although acknowledging at oral argument that reliance is generally a
question of fact, PM asserted that “on the record before the court” the issue is “ripe
for summary judgment.” Oral Arg. Tr. 26:24-27:3. Because it “put before the court

evidence of an admission by conduct,” PM asserts that “the plaintiff has to do more



than rest on its pleading” to avoid PM’s motion for summary judgment. Id. 29:5-10.
Instead, PM describes the statements by the Plaintiffs as “self-serving, conclusory
testimony” that are “essentially no better than resting on the pleadings.” Id. 29:9-
11. Because the Plaintiffs’ “admission by conduct . . . is absolutely unrebutted,” PM
contends that summary judgment is appropriate. Id. 39:13.

PM asserts that the Plaintiffs’ alleged addiction to nicotine does not change
this outcome. PM’s Reply at 5. Because the Plaintiffs “seek[] recovery . . . based on
their decision to purchase a particular brand—a light cigarette,” PM argues that
they cannot “invoke their alleged addiction to ‘cigarettes in general, or the nicotine
therein’ to avoid the need to prove causation.” Id. at 5-6 (quoting Pls.” Resp. at 3).
PM proposes that the Plaintiffs’ continued smoking of light cigarettes undermines
their claims that “they were deceived by PM USA into buying light cigarettes in
particular” because “they could switch to other brands” despite their addiction. Id.

Finally, PM distinguishes its causation argument from its separate voluntary
payment doctrine affirmative defense. Id. at 1-2. Describing the voluntary
payment doctrine as “barr[ing] recovery of payments voluntarily made with full
knowledge of the facts,” PM contends that the doctrine forecloses liability for those
“purchases made by plaintiffs after they knew the alleged ‘truth.” Id. at 2 (quoting
Dupler v. Costco Wholesale Corp., 249 F.R.D. 29, 38 (E.D.N.Y. 2008)). In contrast,
PM emphasizes how failing to prove causation “bars plaintiffs’ claims in their
entirety.” Id. at 2. Although both arguments focus on purchases made by the

Plaintiffs after they learned the “truth,” PM clarifies that its causation argument is



broader, precluding the Plaintiffs from claiming they relied on PM’s
misrepresentations even before learning the actual health risks of smoking light
cigarettes. Id. at 2-3.
2. The Plaintiffs

The Plaintiffs respond that their continued purchases of light cigarettes do
not bar their claims as a matter of law. The Plaintiffs contend that public policy
considerations should prevent PM from benefiting from the Plaintiffs’ addiction.
Pls.” Resp. at 3-4 (citing cases where courts found public policy prevented a litigant
from benefiting from a problem it created). Because PM “successfully addicted
these Plaintiffs to cigarettes by lying about how healthy Light cigarettes are,” the
Plaintiffs assert that the Court cannot now let PM avoid liability “by virtue of the
fact that Plaintiffs cannot stop smoking.” Id. at 3. The Plaintiffs conclude that
because no safer cigarette exists, it “is absurd” to require the Plaintiffs to switch
brands to preserve their claims. Id. Rather, PM’s continued-use defense, according
to the Plaintiffs, is a veiled attempt to invoke the voluntary payment doctrine
against its intended purpose of leveling “the playing field between litigants.” Id. at
4-8 (citing cases not recognizing or restricting the doctrine to avoid violating its
purpose). The Plaintiffs argue that not only do some of their states not recognize
the defense, id. at 4, but also that their addiction prevents their continued use from
violating the doctrine, which only “bars recovery of payments voluntarily made with

full knowledge of the facts.” Id. (quoting Dupler, 249 F.R.D. at 38). Because their



addiction makes them “dependent on Defendant’s products,” the Plaintiffs contend
that their continued use is not voluntary. Id. at 6.

Furthermore, the Plaintiffs argue that PM i1s “wrong that the laws of the
various states at issue require a showing of reliance and causation that would be
negated by Plaintiffs’ continued use of light cigarettes.” Id. at 2. Instead, the
Plaintiffs posit that because causation is not an element of unjust enrichment, the
Plaintiffs need not show reliance to state a claim. Id. at 8-10 (citing unjust
enrichment cases from Maine, Pennsylvania, and Tennessee). Although they
concede that Mr. Tyrer must show reliance to establish standing to assert a
California UCL claim, the Plaintiffs emphasize that he need not show that PM’s
alleged misrepresentations were the “sole or even predominant or decisive factor
influencing his conduct.” Id. at 10-11 (emphasis added by Plaintiffs) (quoting In re
Tobacco II Cases, 207 P.3d at 39).6

Regardless of the elements of their different causes of action, the Plaintiffs
conclude that the Plaintiffs’ deposition testimony raises a question of fact as to
whether they “began smoking Light cigarettes because of the misrepresentations.”
Id. at 12-13. At oral argument, the Plaintiffs stressed that the crux of the issue,
whether the Plaintiffs’ “reliance was reasonable,” is a jury question. Oral Arg. Tr.
34:1-3. Moreover, the Plaintiffs contend that the addictive and harmful nature of
nicotine and PM’s extensive brand marketing adds to the factual nature of the

question: a jury could conclude that the continued smoking of light cigarettes

6 The Plaintiffs do not respond to PM’s assertion that the Maine MUTPA implicitly requires a
showing of reliance.



reflects little on the Plaintiffs’ reliance because of their addiction, the lack of a safer
nicotine product, and PM’s extensive marketing efforts. Id. 34:3-16.7

B. Summary Judgment

Summary judgment is appropriate “if the pleadings, the discovery and
disclosure materials on file, and any affidavits show that there is no genuine issue
as to any material fact and that the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(c); see also Thompson v. Coca-Cola Co., 522 F.3d 168, 175
(1st Cir. 2008). “A dispute is ‘genuine’ if ‘the evidence about the fact is such that a
reasonable jury could resolve the point in the favor of the non-moving party.”
Sanchez v. Alvarado, 101 F.3d 223, 227 (1st Cir. 1996) (quoting Rivera-Muriente v.
Agosto-Alicea, 959 F.2d 349, 352 (1st Cir. 1992)). “A fact is material if it ‘carries
with it the potential to affect the outcome of the suit under the applicable law.”
One Nat’'l Bank v. Antonellis, 80 F.3d 606, 608 (1st Cir. 1996) (quoting Nereida-
Gonzalez v. Tirado-Delgado, 990 F.2d 701, 703 (1st Cir. 1993)). Although the Court
draws “all reasonable inferences in favor of the nonmoving party, that party must
respond to a properly supported motion with sufficient evidence to allow a
reasonable jury to find in its favor ‘with respect to each issue on which [it] has the
burden of proof.” Prado Alvarez v. R.J. Reynolds Tobacco Co., Inc., 405 F.3d 36, 39
(1st Cir. 2005) (alteration in original) (internal citation omitted) (quoting DeNovellis

v. Shalala, 124 F.3d 298, 306 (1st Cir. 1997)).

7 Finally, if the Court should decide to grant the motion as to any one of the class representatives,
the Plaintiffs ask the Court “that they be permitted to replace the proposed class representative
within sixty days of the Court’s order.” Pls.” Resp. at 15. Because the Court denies the motion, the
Court does not reach the issue of substitution.



C. Reliance and the Continued Purchase of Light Cigarettes3

Once plaintiffs allege reliance, whether they actually relied is generally a
question for the fact finder. Alliance Mortgage Co. v. Rothwell, 900 P.2d 601, 609
(Cal. 1995) (stating that reliance is a factual question); Wildes v. Ocean Nat’l Bank
of Kennebunk, 498 A.2d 601, 602 (Me. 1985) (same); Drelles v. Mfrs. Life Ins. Co.,
881 A.2d 822, 840 (Pa. Super. Ct. 2005) (same); City State Bank v. Dean Witter
Reynolds, Inc., 948 S.W.2d 729, 737 (Tenn. Ct. App. 1996) (same).® Here, all the
Plaintiffs testified that they relied on PM’s alleged misrepresentations. Corse Dep.
Tr. 24:19-25:2; Spellman Dep. Tr. 87:14-19; Good Dep. Tr. 141:17-142:12; Thibodeau
Dep. Tr. 32:21-33:13; Haubrich Dep. Tr. 116:21-118:5; Tyrer Dep. Tr. 96:1-3.
Accordingly, as PM conceded at oral argument, whether the Plaintiffs in fact relied
normally would not be a matter for dispositive motion. 77r. 26:14-27:1 (agreeing
that “the question is a fact question” for the Plaintiffs).

Despite this admission, PM insists that the record before the Court makes
summary judgment appropriate as to these specific Plaintiffs. Oral Arg. Tr. 27:1-3.
PM contends that “the record here is an admission by conduct that is absolutely

unrebutted. The plaintiff did not come forward with any evidence other than self-

8 Although PM framed its motion in relation to causation, the parties dispute the issue in relation to
reliance. See PM’s Mot. at 3; Pls.” Resp. at 2. The two terms are related: reliance is one way the
Plaintiffs can prove causation. See Restatement (Second) of Torts § 546 (Restatement) (identifying
reliance as one way of showing causation); Bridge v. Phoenix Bond & Indemn. Co., 553 U.S. 639
(2008) (stating that reliance is a means of proving causation but is not itself an element of the cause
of action). The Plaintiffs can survive summary judgment if causation is not an element of their
pleaded causes of action, they identify another way of showing causation, or they raise a factual
question as to whether they relied on PM’s misrepresentations. Because the Court finds that
whether the Plaintiffs relied on PM’s misrepresentations is a factual issue, the Court does not reach
whether causation is an element of the Plaintiffs’ state causes of action.

9 A federal court sitting in diversity applies state law to questions of substantive law. See Erie R.R.
v. Tompkins, 304 U.S. 64, 79 (1938).



serving, conclusory testimony.” Id. 39:9-15. PM’s argument has two parts. First,
by continuing to smoke light cigarettes after learning about the health risks, the
Plaintiffs’ actions raise the inference that they did not rely on PM’s
misrepresentations. Id. Second, because the Plaintiffs’ deposition statements are
“essentially no better than resting on the pleadings,” the Plaintiffs have provided no
evidence to rebut the inference raised by their continued purchases. Id 29:2-14.
Put simply, PM contends that the Plaintiffs’ actions speak louder than their words.
Taking these arguments in inverse order, the Court does not agree that the
testimony in the Plaintiffs’ depositions is so self-serving and conclusory that it
should be disregarded for summary judgment purposes. Federal Rule of Civil
Procedure 56(e) obligates a party to do more than “rely merely on allegations or
denials in its own pleading[s]” to oppose a summary judgment motion. Fed. R. Civ.
P. 56(e)(2). Testimony and affidavits that “merely reiterate allegations made in the
complaint, without providing specific factual information made on the basis of
personal knowledge,” are insufficient to meet this requirement. Santiago-Ramos v.
Centennial P.R. Wireless Corp., 217 F.3d 46, 53 (1st Cir. 2000); see also Lopez-
Carrasquillo v. Rubianes, 230 F.3d 409, 414 (1st Cir. 2000) (granting summary
judgment because only evidence of discrimination was contained in affidavit that
merely reiterated legal arguments). However, as long as specific factual
information is included, self-serving testimony can defeat a summary judgment
motion. See, e.g., Velazquez-Garcia v. Horizon Lines of P.R., Inc., 473 F.3d 11, 18

(1st Cir. 2007) (denying summary judgment because self-serving deposition

10



testimony presented specific examples of alleged discrimination); Santiago-Ramos,
217 F.3d at 52 (denying summary judgment because plaintiff’s self-serving affidavit
“provides specific factual information based upon her personal knowledge”). Here,
in their deposition testimony, the Plaintiffs provided their personal reasons for
purchasing light cigarettes.l0 See, e.g., Corse Dep. Tr. 24:19-25:2 (testifying that
she started to smoke Marlboro Lights because the advertisements made her believe
that “it’s a healthier, lighter cigarette, less tar, less nicotine”). No more is required.
PM’s “admission by conduct” argument fares no better. PM argues that when
plaintiffs continue “to purchase the product with knowledge of the truth,” courts
carve out an exception to the general rule that reliance is a factual question. PM's
Mot. at 7-9 (citing cases from a variety of jurisdictions). Applying this exception
here, PM claims that the Plaintiffs’ continued purchases of light cigarettes indicate
that they “had other reasons to purchase light cigarettes independent of the alleged
deception” that preclude them as a matter of law from proving causation. Id.
Although PM identifies cases that have precluded plaintiffs’ claims based on
continued use of a product, these cases are distinguishable. First, the majority
addresses the issue in a different procedural context. Some found that the
continued use by some plaintiffs defeats class certification. McLaughlin, 522 F.3d
at 222-23 (reversing class certification order); Gen. Motors Corp. v. Garza, 179

S.W.3d 76 (Tex. App. 2005) (same); Gary Plastic Packaging Corp. v. Merrill Lynch,

10 Because the reason each Plaintiff started purchasing light cigarettes is uniquely within his or her
personal knowledge, it is hard to understand what better evidence of this question the Plaintiffs
could produce than their own testimony. If —as PM urges — the testimony of the Plaintiffs on this
subject is wholly discounted, the law suits would fail because the Plaintiffs were not allowed to
testify about themselves, a result which hardly seems justifiable.

11



Pierce, Fenner, Smith, Inc., 119 F.R.D. 344 ( S.D.N.Y 1988) (same); Solomon v. Bell
Atl. Corp, 777 N.Y.S.2d 50 (N.Y. App. Div. 2004) (same); In re Safeguard Scientifics,
216 F.R.D. 577 (E.D. Pa. 2003) (same). In McLaughlin, for example, the Second
Circuit denied class certification because the continued purchase of light cigarettes
by some plaintiffs suggested “the influence of some other motivation,” raising
individual factual issues about causation. 522 F.3d at 226. Finding that reliance is
too individual and fact-intensive a question for class certification cuts against
granting PM’s motion at summary judgment.

Others decided the issue at a later stage in the proceedings. Price v. Philip
Morris, Inc., 848 N.E.2d 1, 56-57 (Ill. 2005) (reversing verdict based on preemption
but also questioning appropriateness of class certification order). In Price, a light
cigarettes action brought by smokers in Illinois state court, Judge Karmeier stated
that the plaintiffs “cannot be said to have sustained any actual damages as a result
of the misrepresentations made by PM USA” when they continued to smoke light
cigarettes after the litigation informed them of the truth. 848 N.E.2d at 56-57
(Karmeier, J., concurring). Not only is the case factually distinct because the
majority decided the case on preemption grounds, but also Judge Karmeier was
writing at the end of trial and basing his opinion on the plaintiffs’ trial testimony.
Id. At summary judgment, the Court may not assess the credibility of the Plaintiffs’
claims and cannot resolve any inference that might be raised by the Plaintiffs’

continued smoking. See Woodman v. Haemonetics Corp., 51 F.3d 1087, 1091 (1st

12



Cir. 1995) (“[n]o credibility assessment may be resolved in favor of the party seeking
summary judgment”).1!

The only case to grant a similar motion, Prohias v. Pfizer, Inc., 485 F. Supp.
2d 1329, 1335 (S.D. Fla. 2007), involved a much different product. In Prohias, the
Court found that the plaintiffs’ continued purchase of the cholesterol drug Lipitor
defeated their claim that they “did not get the ‘benefit of their bargain.” Id. In
granting a motion to dismiss, the Court stated that because the plaintiffs were still
paying for the drug even though they learned the truth, “[it] must conclude that
these plaintiffs purchased Lipitor for its cholesterol-reduction benefits or other
health benefits, which they have received and continue to receive.” Id. It is unclear
from the opinion whether the Court found that the plaintiffs’ continued purchases
necessarily precluded their claims or whether the Court was identifying the
plaintiffs’ failure to allege a plausible explanation for their continued purchases.

Regardless whether the plaintiffs in Prohias could not or did not allege a
plausible reason for their continued purchases, the six Plaintiffs in this case have:

they assert that they have continued to purchase light cigarettes because they are

11 The other cases cited by PM are even more inapplicable. Many deal with a formulation of the
voluntary payment doctrine. See, e.g., Solomon, 777 N.Y.S.2d at 56; Gen. Motors Corp., 179 S.W.3d
at 83; Whalen v. Pfizer, Inc., No. 600125/05, 2005 WL 2875291, at *4 (N.Y. Sup. Ct. Sept. 22, 2005).
However, PM itself acknowledged that the doctrine is irrelevant to this motion. PM’s Reply at 1-2.

PM cites two other cases, Oakland Raiders v. Oakland-Alameda County Coliseum, Inc., 51
Cal. Rptr. 3d 144 (Cal. Ct. App. 2006) and Linda Coal & Supply Co. v. Tasa Coal Co., 204 A.2d 451
(Pa. 1964), that deal with waiver. Not only is waiver generally a question of fact but it is also
predicated on a renegotiated contract with more favorable terms. See Oakland Raiders, 51 Cal.
Rptr. 3d at 151-52; Linda Coal, 204 A.2d at 453-54. Here, the Plaintiffs received the same product
for the same price, and there is no suggestion they could have negotiated with PM about terms.

In a final case, Heindel v. Pfizer, 381 F. Supp. 2d 364, 379-81 (D.N.J. 2004), the district court
described how the plaintiffs admitted at length that they had benefited from a particular medication.
The Court found that the one remaining injury—that the price was inflated because of the
misrepresentations—could not be proven with a “fraud on the market” theory because the market
was not efficient. Id. at 380.

13
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addicted to them. See, e.g., Haubrich Dep. Tr. 117:21-22. Such testimony prevents
the Court from concluding that as a matter of law the Plaintiffs received the benefit
of their bargain.

PM responds that because the Plaintiffs could have switched to other brands
of cigarettes, their continued smoking of light cigarettes suggests non-health related
reasons for their purchases. PM’s Reply at 6-7. However, as PM conceded at oral
argument, reliance on the misrepresentations need only be a “substantial factor,”
not the only factor. See In re Tobacco II Cases, 207 P.3d at 39; Tr. 110:1-8
(conceding that PM is not “debating the substantial cause, contributing cause
requirement”).12 As long as the Plaintiffs allege causation and a plausible reason
for their continued smoking, the substantial nature of their claim remains a
question of fact. Furthermore, although PM is correct that smokers are addicted to
nicotine and not to a brand, PM’s argument is undermined by the lack of a safer
nicotine product. If such a product existed, the fact the Plaintiffs are addicted to
nicotine might not distinguish light cigarettes from Lipitor. Because no safe
alternative exists that satisfies their craving for nicotine, the Plaintiffs’ continued

smoking of light cigarettes is less significant than the continued use of other

12 The Court is unsure if the district judge in Prohias applied this standard. In Prohias, the Court’s
sole discussion of the standard occurred in a discussion it held with the plaintiffs’ counsel in which
the attorney agreed with the Court that if a person took Lipitor “only for the purpose of reducing
cholesterol,” the person could not recover damages. 485 F. Supp. 2d at 1335 (emphasis added).
However, the Court later appeared to adopt a stricter standard: because their continued use meant
that the plaintiffs received cholesterol benefits, their purchases before they learned of the health
effects could not have also been based on believing the misrepresentations. Regardless whether the
Court applied a different standard or the plaintiffs failed to allege that their belief in the
misrepresentations was a “substantial” reason for their purchases, the plaintiffs here have.

14



products. See, e.g., Corse Dep. Tr. 75:16-76:5 (testifying she is addicted to cigarettes
and does not switch brands because there is no healthier option).

Whether the Plaintiffs’ continued purchases of light cigarettes will
undermine their ability at trial to prove reliance on PM’s alleged
misrepresentations is a question of fact. See Benedict v. Altria Group, Inc., 241
F.R.D. 668, 682-83 (D. Kan. 2007) (denying summary judgment because plaintiff
asserted that she started smoking Marlboro Lights based on misrepresentations
about health benefits, even though she continued to smoke Marlboro Lights).13
III. CONCLUSION

The Court DENIES Philip Morris USA, Inc.’s Motion for Summary Judgment
on Plaintiffs’ Claims for Lack of Causation (Docket # 183).

SO ORDERED.

/sl John A. Woodcock, Jr.
JOHN A. WOODCOCK, JR.
CHIEF UNITED STATES DISTRICT JUDGE

Dated this 16th day of September, 2010
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13 Although addressed separately by the parties, whether Mr. Tyrer has standing is a factual
question for the same reasons that causation is a question of fact. Although the UCL and FAL
require class representatives to show reliance, the standard is no different than the reliance needed
to prove causation. See In re Tobacco II Cases, 207 P.3d at 39 (citation omitted) (stating that a
defendant’s misrepresentations need not be the “sole or even the predominant or decisive factor” in
the decision to purchase a product as long as they were a “substantial part” of the decision).
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ATTORNEY TO BE NOTICED

WAYNE S. KREGER

MILSTEIN ADELMAN & KREGER
LLP

2800 DONALD DOUGLAS LOOP
NORTH

SANTA MONICA, CA 90405
310-396-9600

Email: wkreger@maklawyers.com
ATTORNEY TO BE NOTICED

HOWARD WEIL RUBINSTEIN
(See above for address)

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JOE R. WHATLEY , JR.
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

NICHOLAS B. ROTH

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ALAN M. MANSFIELD
(See above for address)
ATTORNEY TO BE NOTICED



SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
JOSEPH W BOYD represented by BRIAN WILLIAM SMITH
TERMINATED: 11/20/2009 SMITH VANTURE RIVERA LLP
1615 FORUM PLACE
SUITE 4C

WEST PALM BEACH, FL 33401
(561) 684-6330

Email: bws@smithvanture.com
TERMINATED: 11/20/2009
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

HOWARD WEIL RUBINSTEIN
(See above for address)

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JOE R. WHATLEY , JR.
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARIAN S. ROSEN
MARIAN S. ROSEN &
ASSOCIATES

5065 WESTHEIMER

SUITE 840

HOUSTON, TX 77056

(713) 222-6464

Fax: 7132274703

Email: marerosen@att.blackberry.net
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

NICHOLAS B. ROTH

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ALAN M. MANSFIELD

(See above for address)
ATTORNEY TO BE NOTICED

18



Plaintiff

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

LEONARDO BIUNDO represented by BEN BARNOW
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BARNOW & ASSOCIATES, P.C.
ONE NORTH LASALLE STREET
SUITE 4600

CHICAGO, IL 60602
312/621-2000

Email: b.barnow@barnowlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

BLAKE A. STRAUTINS
BARNOW & ASSOCIATES, P.C.
ONE NORTH LASALLE STREET
SUITE 4600

CHICAGO, IL 60602
312-621-2000

Email: b.strautins@barnowlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

ERICH P. SCHORK

BARNOW & ASSOCIATES, P.C.
ONE NORTH LASALLE STREET
SUITE 4600

CHICAGO, IL 60602
312-621-2000

Email: e.schork@barnowlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JAMES R. ROWE

LARRY D. DRURY, LTD.

100 NORTH LASALLE STREET
SUITE 1010

CHICAGO, IL 60602

(312) 345-1357

Email: rowelegal@gmail.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED



Plaintiff

LARRY D. DRURY

LARRY D. DRURY, LTD.

100 NORTH LASALLE STREET
SUITE 1010

CHICAGO, IL 60602

(312) 346-7950

Email: Idrurylaw@aol.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SHARON HARRIS

BARNOW & ASSOCIATES, P.C.
ONE NORTH LASALLE STREET
SUITE 4600

CHICAGO, IL 60602

(312) 621-2000

Email: s.harris@barnowlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

BRYANT TANG represented by ANDRES F. ALONSO

20

PARKER WAICHMAN & ALONSO,
LLP

111 GREAT NECK ROAD

1ST FLOOR

GREAT NECK, NY 11021

(516) 466-6500

Email: aalonso@yourlawyer.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DAVID BRUCE KRANGLE
PARKER WAICHMAN & ALONSO,
LLP

111 GREAT NECK ROAD

1ST FLOOR

GREAT NECK, NY 11021

(516) 466-6500

Email: dkrangle@yourlawyer.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED
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JERROLD S. PARKER

PARKER WAICHMAN & ALONSO,
LLP

111 GREAT NECK ROAD

1ST FLOOR

GREAT NECK, NY 11021

(516) 466-6500

Email: jerry@yourlawyer.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MICHAEL A. LONDON
DOUGLAS & LONDON, P.C.
111 JOHN STREET

SUITE 1400

NEW YORK, NY 10038

(212) 566-7500

Email:
mlondon@douglasandlondon.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SCOTT W. WEINSTEIN
MORGAN & MORGAN, P.A.

PO BOX 9504

SUITE 600

FORT MEYERS, FL 33906-9504
(239) 433-6880

Email: sweinstein@forthepeople.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

PETER J. CAMBS

PARKER WAICHMAN ALONSO
LLP

3301 BONITA BEACH ROAD
BONITA SPRINGS, FL 34134
239-390-1000

Email: pcambs@yourlawyer.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED



Plaintiff

KATHRYN DOMAINGUE represented by JOE R. WHATLEY , JR.
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

NICHOLAS B. ROTH

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

STUART E. NAHAS
ZRAICK, NAHAS & RICH
303 5TH AVENUE

1201

NEW YORK, NY 10016
(212) 686-0855

Email: stunahas@znrlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ALAN M. MANSFIELD
(See above for address)
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

SARAD. AVILA
(See above for address)
ATTORNEY TO BE NOTICED

WAYNE S. KREGER
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

STEPHANIE GOOD represented by GERARD V. MANTESE
MANTESE AND ASSOCIATES, P.C.
1361 E. BIG BEAVER ROAD
TROY, Ml 48083
248-457-9200
Email: gmantese@manteselaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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Plaintiff
LORI A SPELLMAN

Plaintiff

VINCENT SALAZAR
TERMINATED: 11/19/2009

represented by

represented by
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MARK C. ROSSMAN

MANTESE AND ASSOCIATES, P.C.
1361 E. BIG BEAVER ROAD
TROY, MI 48083

(248) 457-9200

Email: mrossman@manteselaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

GERARD V. MANTESE
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARK C. ROSSMAN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

HOWARD WEIL RUBINSTEIN
(See above for address)

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JOE R. WHATLEY , JR.
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARIAN S. ROSEN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED



Plaintiff

NICHOLAS B. ROTH

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ALAN M. MANSFIELD
(See above for address)
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

ALLAIN L THIBODEAU represented by GERARD V. MANTESE

Plaintiff

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARK C. ROSSMAN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

DAVID HUNTER WILLIAMS represented by JOHN EDDIE WILLIAMS

24

WILLIAMS, KHERKHER, HART,
BOUNDAS, LLP

8441 GULF FREEWAY

SUITE 600

HOUSTON, TX 77017

(713) 230-2200

Email:
jwilliams@williamskherkher.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

THOMAS P. THRASH
THRASH LAW FIRM
1101 GARLAND STREET



Plaintiff

JENNIFER ROSENTHAL

TERMINATED: 11/17/2009

LITTLE ROCK, AR 72201
(501) 374-1058

Email: tomthrash@sbcglobal.net
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

WALTER UMPHREY

PROVOST UMPHREY LAW FIRM,
LLP

P.O. BOX 4905

BEAUMONT, TX 77704-4905

(409) 838-8811

Email: sgreenway@pulf.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

GRANT KAISER

KAISER FIRM LLP

8441 GULF FREEWAY

SUITE 600

HOUSTON, TX 77017
713-223-0000

Email: ggordon@thekaiserfirm.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

represented by ALEX W. PEET

25

LOVELACE LAW FIRM, PA

12870 US HIGHWAY 98 W STE 200
MIRAMAR BEACH, FL 32550
(850) 837-6020

Email: alex@lovelacelaw.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DEWITT M. LOVELACE
LOVELACE LAW FIRM, PA

12870 US HIGHWAY 98 W STE 200
MIRAMAR BEACH, FL 32550
(850) 837-6020

Email: dml@lovelacelaw.com

LEAD ATTORNEY



Plaintiff

ALLISON E MOOS
TERMINATED: 11/18/2009

Plaintiff

ROBERT J VALENCIA
TERMINATED: 11/18/2009

represented by

represented by
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ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

MITCHELL L. BURGESS
BURGESS & LAMB, P.C.
1000 BROADWAY

SUITE 400

KANSAS CITY, MO 64105
(816) 471-1700
TERMINATED: 11/18/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RALPH K. PHALEN

LAW OFFICE OF RALPH K.
PHALEN

1000 BROADWAY

SUITE 400

KANSAS CITY, MO 64105
(816) 589-0753

Email: phalenlaw@yahoo.com
TERMINATED: 11/18/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

MITCHELL L. BURGESS
(See above for address)
TERMINATED: 11/18/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RALPH K. PHALEN

(See above for address)
TERMINATED: 11/18/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

CARLTON A NEWMAN represented by MICHAEL G. CROW
TERMINATED: 11/25/2009 CROW LAW FIRM, LLC
643 MAGAZINE STREET
SUITE 300
NEW ORLEANS, LA 70130
(504) 599-5770
Email: mgc@mgcrowlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

CAROLYN C MIRICK represented by JOHN W. BARRETT
DON BARRETT, P.A.
404 COURT SQUARE N.
P.O. BOX 987
LEXINGTON, MS 39095
(662) 834-2376
Email: dbarrett@barrettlawoffice.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

BRIAN KELLY HERRINGTON
BARRETT LAW GROUP PA
404 COURT SQUARE NORTH
PO BOX 927

LEXINGTON, MS 39095
662-834-2488

Email:
bherrington@barrettlawgroup.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
HARRISON MULFORD, 111 represented by GERARD V. MANTESE
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Plaintiff

RHONDA NEWBY

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARK C. ROSSMAN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RICHARD KAUFMAN
ZAUSMER, KAUFMAN, AUGUST,
CALDWELL, PC

31700 MIDDLE BELT RD

#150

FARMINGTON HILLS, Ml 48334
(248) 851-0100

TERMINATED: 12/10/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

WILLIAM S. FERGUSON

WILL FERGUSON & ASSOCIATES
1720 LOUISIANA BLVD, NE

#100

ALBUQUERQUE, NM 87110-2007
(505) 243-5566

Email: will@fergusonlaw.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DEENA B. BEARD

WILL FERGUSON & ASSOCIATES
1720 LOUISIANA BLVD, NE

#100

ALBUQUERQUE, NM 87110-2007
505-243-5566

Email: deena@fergusonlaw.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM, JR.
(See above for address)
ATTORNEY TO BE NOTICED

represented by GERARD V. MANTESE

(See above for address)



Plaintiff

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARK C. ROSSMAN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RICHARD KAUFMAN

(See above for address)
TERMINATED: 12/10/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

WILLIAM S. FERGUSON
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

DEENA B. BEARD
(See above for address)
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

COREY FOX represented by GERARD V. MANTESE
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(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARK C. ROSSMAN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RICHARD KAUFMAN

(See above for address)
TERMINATED: 12/10/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

WILLIAM S. FERGUSON
(See above for address)



Plaintiff

RICHARD DELUNA

Plaintiff

DAVID ALCORN
TERMINATED: 11/24/2009

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

DEENA B. BEARD
(See above for address)
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

represented by GERARD V. MANTESE

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MARK C. ROSSMAN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RICHARD KAUFMAN

(See above for address)
TERMINATED: 12/10/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

WILLIAM S. FERGUSON
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

DEENA B. BEARD
(See above for address)
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

represented by CHARLES F. BARRETT
BARRETT & ASSOCIATES, P.A.

6518 HIGHWAY 100
SUITE 210



NASHVILLE, TN 37205

(615) 515-3393

Email: cb@barrettandassociates.net
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
TRACEY ALCORN represented by CHARLES F. BARRETT
TERMINATED: 11/24/2009 (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
SAMUEL W. LANHAM, JR.
(See above for address)
ATTORNEY TO BE NOTICED
Plaintiff
CHARLES V HANSON, 111 represented by BRYAN O. BLEVINS , JR.
TERMINATED: 11/17/2009 PROVOST UMPHREY LAW FIRM,
LLP
P.O. BOX 4905

BEAUMONT, TX 77704-4905

(409) 838-8858

Email: bblevins@provostumphrey.com
TERMINATED: 11/17/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JOHN ANDREW COWAN
PROVOST UMPHREY LAW FIRM,
LLP

P.O. BOX 4905

BEAUMONT, TX 77704-4905

(409) 835-6000

Email: jcowan@pulf.com
TERMINATED: 11/17/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED
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Plaintiff

LJILJANA NIKOLIC
TERMINATED: 12/14/2009

represented by BEN BARNOW
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(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

BURTON H. FINKELSTEIN
FINKELSTEIN THOMPSON LLP
1050 30TH STREET, N.W.
WASHINGTON, DC 20007
202-337-8000

Email:
bfinkelstein@finkelsteinthompson.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DAVID J. SYRIOS

ADEMI & O'REILLY LLP
3620 E. LAYTON AVE.
CUDAHY, WI 53110

(414) 482-8000

Email: dsyrios@ademilaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

GURI ADEMI

ADEMI & O'REILLY LLP
3620 E. LAYTON AVE.
CUDAHY, WI 53110

(414) 482-8000

Email: gademi@ademilaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

JOHN W. BARRETT

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

LARRY D. DRURY

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SHPETIM ADEMI



Plaintiff

KEVIN E KONKEL
TERMINATED: 01/12/2010

represented by
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ADEMI & O'REILLY LLP
3620 E. LAYTON AVE.
CUDAHY, WI 53110

(414) 482-8000

Email: sademi@ademilaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

BEN BARNOW

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

BURTON H. FINKELSTEIN
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

DAVID J. SYRIOS

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

GURI ADEMI

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

JOHN W. BARRETT

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

LARRY D. DRURY

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SHPETIM ADEMI
(See above for address)
LEAD ATTORNEY



ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
PRICILLA LEBOEUF represented by DOUGLAS ROBERT PLYMALE
TERMINATED: 01/07/2010 MURRAY LAW FIRM

POYDRAS CENTER

650 POYDRAS STREET

SUITE 1100

NEW ORLEANS, LA 70130
504-525-8100

Email: dplymale@dugan-lawfirm.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JAMES R. DUGAN, Il
MURRAY LAW FIRM
POYDRAS CENTER

650 POYDRAS STREET

SUITE 1100

NEW ORLEANS, LA 70130
504-648-0180

Email: jdugan@dugan-lawfirm.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

STEPHEN B. MURRAY , JR.
MURRAY LAW FIRM
POYDRAS CENTER

650 POYDRAS STREET
SUITE 1100

NEW ORLEANS, LA 70130
504-525-8100

Email: smurrayjr@murray-
lawfirm.com

TERMINATED: 01/07/2010
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

STEPHEN BARNETT MURRAY
MURRAY LAW FIRM

POYDRAS CENTER

650 POYDRAS STREET

34



SUITE 1100

NEW ORLEANS, LA 70130
504-525-8100

Email: smurray@murray-lawfirm.com
TERMINATED: 01/07/2010

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

ALL PLAINTIFFS represented by ELIZABETH J. CABRASER
LIEFF, CABRASER, HEIMANN &
BERNSTEIN, LLP
275 BATTERY STREET
30TH FLOOR
SAN FRANSISCO, CA 94111-3339
(415) 956-1000
Email: ecabraser@LCHB.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

MARK WEBER represented by ERIN C. BURNS
TERMINATED: 11/20/2009 RODA NAST, P.C.
801 ESTELLE DRIVE
LANCASTER, PA 19601-2103
(717) 892-3000
Email: eburns@rodanast.com
TERMINATED: 11/20/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

BRIAN GISICK represented by GEORGE A. BARTON
TERMINATED: 11/24/2009 LAW OFFICES OF GEORGE A.
BARTON, P.C.
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Plaintiff

BETHANY PAYNE
TERMINATED: 11/24/2009

Plaintiff
CHARLES WYATT

Plaintiff

4435 MAIN STREET

SUITE 920

ONE MAIN PLAZA

KANSAS CITY, MO 64111
816-300-6250

Email: gab@georgebartonlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

STACY A. BURROWS

LAW OFFICES OF GEORGE A.
BARTON, P.C.

4435 MAIN STREET

SUITE 920

ONE MAIN PLAZA

KANSAS CITY, MO 64111
816-300-6250

Email: stacy@georgebartonlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

represented by GEORGE A. BARTON

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

STACY A. BURROWS

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

represented by DAVID J. SYRIOS
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(See above for address)
ATTORNEY TO BE NOTICED



CAROL CORSE represented by

Plaintiff
ALEXANDER SLATER represented by
Plaintiff
MELANIE HAUBRICH represented by
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CHARLES F. BARRETT
(See above for address)
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

KAREN J. MARCUS
FINKELSTEIN THOMPSON LLP
1050 30TH STREET, N.W.
WASHINGTON, DC 20007

(202) 337-8000

Email:
kmarcus@finkelsteinthompson.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

STAN M. DOERRER
FINKELSTEIN THOMPSON LLP
1050 30TH STREET, N.W.
WASHINGTON, DC 20007
202-337-8000

Email:
sdoerrer@finkelsteinthompson.com
ATTORNEY TO BE NOTICED

DIANNE M. NAST

RODA NAST, P.C.

801 ESTELLE DRIVE
LANCASTER, PA 19601-2103
(717) 892-3000

Email: dnast@rodanast.com
ATTORNEY TO BE NOTICED

LEONARD V. FODERA
1835 MARKET STREET
SUITE 2600
PHILADELPHIA, PA 19103
2155612100

Fax: 2155610190



Plaintiff

GARY ROBINSON
TERMINATED: 02/22/2010

represented by
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Email: Ifodera@civilrights.com
ATTORNEY TO BE NOTICED

MICHAEL P. LALLI
SILVERMAN & FODERA
1835 MARKET ST

SUITE 2600
PHILADELPHIA, PA 19103
(215) 561-2100

Email: mlalli@civilrights.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

DANIEL E. BECNEL , JR.
BECNEL LAW FIRM LLC

PO DRAWER H

106 W. 7TH STREET
RESERVE, LA 70084
985-536-1186

Email: dbecnel@becnellaw.com
TERMINATED: 02/22/2010
ATTORNEY TO BE NOTICED

MATTHEW B. MORELAND
LAW OFFICE OF MATTHEW B.
MORELAND

4008 PRYTANIA STREET
SUITE A

NEW ORLEANS, LA 70115
(504) 782-9083

TERMINATED: 02/22/2010
ATTORNEY TO BE NOTICED

SALVADORE CHRISTINA , JR.
BECNEL LAW FIRM LLC

PO DRAWER H

106 W. 7TH STREET

RESERVE, LA 70084

(985) 536-1186

TERMINATED: 02/22/2010
ATTORNEY TO BE NOTICED



Plaintiff
AUBREY PARSONS

Plaintiff
BRYAN CABBAT

Plaintiff

EVA MARIE PHILLIPS

represented by KAREN J. MARCUS

represented by

represented by
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FINKELSTEIN THOMPSON LLP
THE DUVALL FOUNDRY

1050 30TH STREET, N.W.
WASHINGTON, DC 20007

(202) 337-8000

Email:
kmarcus@finkelsteinthompson.com
ATTORNEY TO BE NOTICED

SAMUEL W. LANHAM , JR.
(See above for address)
ATTORNEY TO BE NOTICED

STAN M. DOERRER
(See above for address)
ATTORNEY TO BE NOTICED

REED GILLMOR BOWMAN
MORRIS BART LLC

909 POYDRAS STREET

SUITE 2000

NEW ORLEANS, LA 70112
504-599-3234

Email: roowman@morrisbart.com
ATTORNEY TO BE NOTICED

A. RUSSELL SMITH

LAW OFFICE OF A. RUSSELL
SMITH

503 KEY BLDG.

159 SOUTH MAIN STREET
AKRON, OH 44308

(330) 434-7167

ATTORNEY TO BE NOTICED

R. BRYAN NACE

LAW OFFICE OF R. BRYAN NACE
3250 WEST MARKET STREET
SUITE 203

FAIRLAWN, OH 44333

(330) 867-9242



Plaintiff
GREG A PHILLIPS

V.
Defendant
PHILIP MORRIS USA INC

Email: nacerb@nace-law.net
ATTORNEY TO BE NOTICED

represented by A. RUSSELL SMITH

(See above for address)
ATTORNEY TO BE NOTICED

R. BRYAN NACE
(See above for address)
ATTORNEY TO BE NOTICED

represented by ANDREW G. SCHULTZ
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RODEY, DICKASON, SLOAN,
AKIN & ROBB, P.A.

201 3RD STREET NW

SUITE 2200

ALBUQUERQUE, NM 87102
(505) 768-7205

TERMINATED: 10/21/2009
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

ANGEL L. TANG

ARNOLD & PORTER, LLP

777 SOUTH FIGUEROA STREET
44TH FLOOR

LOS ANGELES, CA 90017

(213) 243-4000

Email: Angel. Tang@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DAVID B. BARTEL
QUARLES & BRADY

411 E. WISCONSIN AVE.
SUITE 2040

MILWAUKEE, W1 53202

(414) 277-5369

Email: david.bartel@quarles.com
TERMINATED: 01/12/2010
LEAD ATTORNEY
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ATTORNEY TO BE NOTICED

DAVID E. KOUBA

ARNOLD & PORTER, LLP

555 TWELFTH STREET, N.W.
WASHINGTON, DC 20004-1206
(202) 942-5626

Email: david_kouba@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DAVID FRIEDERICH MARON
BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, P.C.
P.O. BOX 14167

JACKSON, MS 39236-4167

(601) 351-2400

Email: dmaron@bakerdonelson.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DAVID B. THORNE

SHOOK, HARDY & BACON, LLP
2555 GRAND BOULEVARD
KANSAS CITY, MO 64108-2613
(816) 474-6550

Email: dthorne@shb.com
TERMINATED: 11/30/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

DEBORAH BILA ROUEN
ADAMS & REESE LLP

ONE SHELL SQUARE

701 POYDRAS STREET
SUITE 4500

NEW ORLEANS, LA 70139
504-581-3234

Email: debbie.rouen@arlaw.com
TERMINATED: 01/07/2010
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ELMORE JAMES SHEPHERD, Il
SHOOK HARDY & BACON LLP
600 TRAVIS STREET



42

SUITE 1600

HOUSTON, TX 77002-2992
(713) 227-8008

Email: eshepherd@shb.com
TERMINATED: 11/19/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

GEORGE CARTER LOMBARDI
WINSTON & STRAWN, LLP

35 W. WACKER DRIVE
CHICAGO, IL 60601-9703

(312) 558-5969

Email: glombard@winston.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

GREGORY P. STONE

MUNGER, TOLLES & OLSON, LLP
355 SOUTH GRAND AVENUE
THIRTY-FIFTH FLOOR

LOS ANGELES, CA 90071-1560
(213) 683-9100

TERMINATED: 10/21/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

H. PETER DEL BIANCO, JR.
LAMBERT COFFIN

477 CONGRESS STREET 14TH

P.O. BOX 15215

PORTLAND, ME 04112

(207) 874-4000

Email: pdelbianco@lambertcoffin.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JAMES T. NEWSOM

SHOOK, HARDY & BACON, LLP
2555 GRAND BOULEVARD
KANSAS CITY, MO 64108-2613
(816) 474-6550

Email: jnewsom@shb.com
TERMINATED: 11/30/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED
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JAMES M. ROSENTHAL
ARNOLD & PORTER, LLP

555 TWELFTH STREET, N.W.
WASHINGTON, DC 20004-1206
(202) 942-5491

Email: rosenja@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JEFFREY MARK WAGNER
WINSTON & STRAWN, LLP
35W. WACKER DRIVE
CHICAGO, IL 60601-9703
(312) 558-7488

Email: jwagner@winston.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

JESSICA BRODY

ARNOLD & PORTER, LLP

370 SEVENTEENTH STREET
#4500

DENVER, CO 80202-1370

(303) 863-1000

Email: jessica.brody@aporter.com
TERMINATED: 12/01/2009
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JOHN F. LAMBERT , JR.
LAMBERT COFFIN

477 CONGRESS STREET 14TH
P.O. BOX 15215

PORTLAND, ME 04112

(207) 874-4000

Email: jlambert@lambertcoffin.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

JUDITH BERNSTEIN-GAETA
ARNOLD & PORTER, LLP

555 TWELFTH STREET, N.W.
WASHINGTON, DC 20004-1206
(202) 942-5497

Email: judith.bernstein-



gaeta@aporter.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

KENNETH J. PARSIGIAN
GOODWIN PROCTOR LLP
EXCHANGE PLACE

53 STATE STREET

BOSTON, MA 02109

(617) 570-1683

Email:
kparsigian@goodwinprocter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

KEVIN ANTHONY BANASIK
WINSTON & STRAWN, LLP
35 W. WACKER DRIVE
CHICAGO, IL 60601-9703
(212) 715-1100

Email: kbanasik@winston.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MARK P. PIFKO

ARNOLD & PORTER, LLP

777 SOUTH FIGUEROA STREET
44TH FLOOR

LOS ANGELES, CA 90017

(213) 243-4000

Email: mark.pifko@aporter.com
TERMINATED: 04/01/2010

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MARTIN D. BERN
MUNGER, TOLLES & OLSON, LLP
355 SOUTH GRAND AVENUE
THIRTY-FIFTH FLOOR

LOS ANGELES, CA 90071-1560
(213) 683-9100

TERMINATED: 10/21/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MICHAEL S. TYE
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ARNOLD & PORTER, LLP

555 TWELFTH STREET, N.W.
WASHINGTON, DC 20004-1206
(202) 942-5495

Email: michael.tye@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

NANCY GORDON MILBURN
ARNOLD & PORTER LLP

399 PARK AVENUE

NEW YORK, NY 10022

(212) 715-1008

Email: nancy.milburn@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

PHILIP H. CURTIS

ARNOLD & PORTER LLP

399 PARK AVENUE

NEW YORK, NY 10022

(212) 715-1101

Email: philip.curtis@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

RICK T. BEARD

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC
425 WEST CAPITOL AVENUE
SUITE 1800

LITTLE ROCK, AR 72201

(501) 688-8800

Email: rbeard@mwlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

ROBERT DALE GRIMES
BASS BERRY SIMS PLC

150 THIRD AVENUE SOUTH
SUITE 2800

NASHVILLE, TN 37201

(615) 742-6200

Email: dgrimes@bassberry.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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ROBERT WAYNE PASS
CARLTON FIELDS, P.A.

215 S. MONROE STREET
SUITE 500

TALLAHASSEE, FL 32311
(850) 224-1585

Email: rpass@carltonfields.com
TERMINATED: 11/17/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

STEPHEN J. KRIGBAUM
CARLTON FIELDS

CITY PLACE TOWER

525 OKEECHOBEE BOULEVARD
SUITE 1200

WEST PALM BEACH, FL 33401
(561) 659-7070

Email: skrigbhaum@carltonfields.com
TERMINATED: 11/20/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

STEVEN B. WEISBURD
DECHERT LLP

300 WEST 6TH STREET

SUITE 1850

AUSTIN, TX 78701

512-394-3008

Email: steven.weisburd@dechert.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

TERESA M. CLOUTIER
LAMBERT COFFIN

477 CONGRESS STREET 14TH
P.O. BOX 15215

PORTLAND, ME 04112

(207) 874-4000

Email: tcloutier@lambertcoffin.com
TERMINATED: 10/28/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

THOMAS WILLIAM STOEVER,



JR.

ARNOLD & PORTER, LLP

370 SEVENTEENTH STREET
#4500

DENVER, CO 80202-1370

(303) 863-1000

Email: thomas_stoever@aporter.com
TERMINATED: 12/01/2009

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JOHN H. BEISNER
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

1440 NEW YORK AVENUE NW
WASHINGTON, DC 20005-2111
202-371-7410

Email: john.beisner@skadden.com
ATTORNEY TO BE NOTICED

WILL W. SACHSE
DECHERT LLP

CIRA CENTRE

2929 ARCH STREET
PHILADELPHIA, PA 19104
(215) 994-2496

Email: will.sachse@dechert.com
ATTORNEY TO BE NOTICED

Defendant

ALTRIA GROUP INC represented by DAVID C. KING
RUDMAN & WINCHELL
84 HARLOW STREET
P.O. BOX 1401
BANGOR, ME 04401
(207) 947-4501
Email: dking@rudman-winchell.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

DAVID J. NOONAN

KIRBY NOONAN LANCE AND
HOGE LLP

350 TENTH AVENUE

SUITE 1300

SAN DIEGO, CA 92101

47
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(619) 231-8666

Email: dnoonan@knlh.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

FRANCES E. BIVENS

DAVIS POLK & WARDWELL
450 LEXINGTON AVE

NEW YORK, NY 10017
212-450-4000

Email: frances.bivens@dpw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

GREGORY E. GOLDBERG
HOLLAND & HART LLP
555 17TH STREET

SUITE 3200

PO BOX 8749

DENVER, CO 80201-8749
(303) 295-8099

Email: ggoldberg@hollandhart.com
TERMINATED: 12/01/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

GUY MILLER STRUVE
DAVIS POLK & WARDWELL
450 LEXINGTON AVE

NEW YORK, NY 10017

(212) 450-4192

Email: guy.struve@dpw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

PHILIP H. CURTIS

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RICHARD E. OLSON

HINKLE, HENSLEY, SHANOR &
MARTIN, LLP

400 N. PENNSYLVANIA AVE
SUITE 700

P.0.BOX 10
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ROSWELL, NM 88202-0010
(575) 622-6510

Email: rolson@hinklelawfirm.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

ROBERT WAYNE PASS
(See above for address)
TERMINATED: 11/17/2009
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ROSS B. GALIN

DAVIS POLK & WARDWELL
450 LEXINGTON AVE

NEW YORK, NY 10017

(212) 450-4000

Email: ross.galin@davispolk.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

ROYAL B. MARTIN

MARTIN BROWN SULLIVAN
ROADMAN & HARTNETT, LTD
135 SOUTH LASALLE STREET
SUITE 3200

CHICAGO, IL 60603

(312) 360-5000

Email: martin@mbsrhlaw.com
TERMINATED: 10/30/2009
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

SIDNEY ALTON STUBBS, JR.
JONES FOSTER JOHNSTON &
STUBBS

505 S FLAGLER DRIVE

SUITE 1100

PO BOX 3475

WEST PALM BEACH, FL 33402-
3475

(561) 650-0426

Email: sstubbs@jones-foster.com
TERMINATED: 11/20/2009
LEAD ATTORNEY

ATTORNEY TO BE NOTICED



Defendant
DOES 1-20
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STUART D. SHANOR

HINKLE, HENSLEY, SHANOR &
MARTIN, LLP

400 N. PENNSYLVANIA AVE
SUITE 700

P.O. BOX 10

ROSWELL, NM 88202-0010

(575) 622-6510

Email: sshanor@hinklelawfirm.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

VICTOR WEITAO ZHAO
MAYER BROWN LLP

700 LOUISIANA STREET
SUITE 3400

HOUSTON, TX 77002-2730
(713) 238-2689

Email: vzhao@mayerbrown.com
TERMINATED: 11/19/2009
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

WILLIAM GIBBS SULLIVAN
MARTIN BROWN SULLIVAN
ROADMAN & HARTNETT, LTD
135 SOUTH LASALLE STREET
SUITE 3200

CHICAGO, IL 60603

(312) 360-5000

Email: sullivan@mbsrhlaw.com
TERMINATED: 10/30/2009
LEAD ATTORNEY

ATTORNEY TO BE NOTICED



